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COHEN, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed. Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other

case.
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This case was commenced in response to a notice of

determ nation concerning collection action. The issues for

deci sion are whether the Internal Revenue Service (IRS) Appeals

O fice abused its discretion by sustaining (1) the rejection of

an offer-in-conpromse (OC) and (2) the filing of a Federal tax

lien with respect to petitioners’ unpaid Federal incone taxes for

2003 and 2004. Al section references are to the Internal

Revenue Code.

Backgr ound

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated by this reference. Petitioners resided in
I1linois at the tine their petition was fil ed.

Petitioners filed joint Federal incone tax returns for 2003
and 2004. The I RS exam ned these tax returns and determ ned
deficiencies. Petitioners consented to the determ ned incone tax
deficiencies, interest, and failure to pay additions to tax by
executing Fornms 870, Waiver of Restrictions on Assessnent and
Col l ection of Deficiency in Tax and Acceptance of Overassessnent.
Subsequent |y, these anmounts were assessed in Decenber 2007

On Decenber 13, 2007, petitioners submtted a Form 656,

O fer in Conprom se, based on doubt as to collectibility and
of fered to pay $5,000 for the then-outstanding 2003 and 2004 t ax
liabilities of $27,755.26. Petitioners attached a conpleted Form

433-A, Collection Information Statenent for WAage Earners and
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Sel f - Enpl oyed I ndividuals, and indicated that petitioner Marlene
Mur phy (petitioner) owned and operated a business school out of
the home and that petitioner Rayfield Miurphy worked for a
del i very service.

The I RS acknow edged receipt of the O C and i nforned
petitioners that while the IRS was investigating the offer, a
notice of Federal tax lien would be filed to protect the
Government’s interests. The offer specialist determ ned that
petitioners owned assets with equity including vehicles,
petitioner’s individual retirenment account, and real property
where petitioner’s father lives part tine. Petitioner infornmed
the offer specialist that she had applied for a hone equity | oan
but did not qualify because of an outstandi ng judgnent stemm ng
froma business that Rayfield Mirphy had owned and operated from
2003 until Cctober 2007.

On June 24, 2008, the IRS sent petitioners a notice of
Federal tax lien filing with respect to 2003 and 2004. The
recorded |ien reported outstanding anounts owed of $7,752.03 and
$20, 003. 23 for 2003 and 2004, respectively.

On July 2, 2008, petitioners responded to the lien filing by
submtting a conpleted Form 12153, Request for a Coll ection Due
Process or Equivalent Hearing. On the Form 12153, petitioners
requested the collection alternative of an OC and w t hdrawal of

the |ien.
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The settlenent officer assigned to petitioners’ collection
due process (CDP) proceeding inforned themthat she would include
the determnation fromthe Appeals Ofice’'s review of their
previously submtted OCin her notice of determ nation. On
Novenber 12, 2008, the settlenent officer conducted a tel ephone
conference with petitioner regarding the tax lien filing.
Petitioner requested that the lien filing be w thdraw because it
was negatively affecting petitioners’ credit rating, was
preventing petitioner fromearning inconme from her business
school because she was having difficulty securing liability
i nsurance and a surety bond, and was preventing petitioners from
securing a honme equity loan to pay the outstanding tax
liabilities. Petitioner also requested abatenent of interest and
additions to tax for failure to pay, claimng reasonabl e cause.

The Appeals officer reviewing petitioners’ OC noted that
petitioner’s business school was not generating a profit and
determ ned that petitioners’ inconme was mni mal and not
sufficient to neet necessary living expenses. During the review
the Appeals officer reduced petitioners’ calculated equity in
assets to $36,360. However, by letter dated Decenber 30, 2008,
the Appeals Ofice informed petitioners that it would not
recommend acceptance of their offer because their equity in

assets exceeded the anpunt owed.
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On February 24, 2009, the Appeals Ofice sent separate and
identical notices of determnation to petitioners inform ng them
that the Appeals Ofice had sustained the rejection of the QC
and the filing of the notice of Federal tax lien.

Di scussi on

Section 6321 inposes a lien in favor of the United States on
all property and property rights of a taxpayer |iable for taxes
after a demand for the paynent of the taxes has been made and the
taxpayer fails to pay. The lien arises when the assessnent is
made. See sec. 6322. The IRS files a notice of Federal tax lien
to preserve priority and put other creditors on notice. See sec.
6323. Section 6320(a) requires the Secretary to send witten
notice to the taxpayer of the filing of a notice of |lien and of
the taxpayer’s right to an admnistrative hearing on the matter.

The hearing generally shall be conducted consistent with
procedures set forth in section 6330(c), (d), (e), and (g). See
sec. 6320(c). Under section 6330(c)(2)(A) a taxpayer may raise
any relevant issue at a CDP hearing, including challenges to “the
appropri ateness of collection actions”, and may make “offers of
collection alternatives, which may include the posting of a bond,
the substitution of other assets, an installnent agreenment, or an
of fer-in-conprom se.” The taxpayer may al so chal |l enge the
exi stence and anount of the underlying tax liability if no notice

of deficiency was received or the taxpayer did not otherw se have
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an opportunity to dispute such tax liability. Sec.
6330(c)(2)(B). This Court has interpreted “underlying tax
liability” in section 6330 to include any anobunts owed by the
t axpayer pursuant to the tax laws, including additions to tax and

statutory interest. Katz v. Comm ssioner, 115 T.C 329, 339

(2000).

The Appeal s officer nust consider the rel evant issues,
verify the requirenents of applicable |law and adm nistrative
procedures have been net, and consider “whether any proposed
col l ection action bal ances the need for the efficient collection
of taxes with the legitimte concern of the person that any
collection action be no nore intrusive than necessary.” Sec.
6330(c) (3).

For purposes of section 6330(c)(2)(B), a taxpayer who has
wai ved the right to challenge the proposed assessnents by signing
a Form 870 consenting to the i medi ate assessnent and col | ection
of tax liabilities is deened to have had the opportunity to
di spute the underlying tax liability and is precluded by such
wai ver from chall enging the underlying tax liability in the CDP

hearing or before this Court. See Aguirre v. Conm ssioner, 117

T.C. 324, 327 (2001); Lance v. Comm ssioner, T.C Meno. 2009-129

Petitioners executed Forns 870 for 2003 and 2004 with
respect to the inconme tax deficiencies, additions to tax, and

interest. Therefore, they may not contest the underlying
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l[iabilities and nust establish that the issuance of the notices
of determ nation sustaining the rejection of an O C and |ien

filing was an abuse of discretion. See Sego v. Conm ssioner, 114

T.C. 604, 609-610 (2000). An abuse of discretion is shown only
if the action of the Appeals officer was arbitrary, capricious,

or without sound basis in fact or law. See Ganelli v.

Comm ssioner, 129 T.C 107, 111 (2007).

Section 7122(a) authorizes conprom se of a taxpayer’s
out standi ng Federal incone tax liabilities. Section 7122(d)
provides that the Secretary shall prescribe guidelines for
eval uati on of whether an O C should be accepted. The regul ations
set forth three grounds for the conpromse of a liability: (1)
Doubt as to liability; (2) doubt as to collectibility; or (3)
pronotion of effective tax admnistration. Sec. 301.7122-1(b),
Proced. & Adm n. Regs. Doubt as to liability is not at issue in
this case.

For purposes of evaluating an O C, doubt as to
collectibility exists “where the taxpayer’s assets and incone are
| ess than the full anmpbunt of the liability.” Sec. 301.7122-
1(b)(2), Proced. & Adm n. Regs. An O C based on doubt as to
collectibility “wll be considered acceptable if it is unlikely
that the tax can be collected in full and the offer reasonably

reflects the anmount the Service could collect through other neans
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* * * This anount is the reasonable collection potential of a
case.” Rev. Proc. 2003-71, sec. 4.02(2), 2003-2 C. B. 517, 517.

A conprom se based on doubt as to collectibility may be
accepted where the taxpayer’s assets and incone are |ess than the
full amount of the liability. Sec. 301.7122-1(b)(2), Proced. &
Adm n. Regs. GCenerally, under the Comm ssioner’s admnistrative
gui delines, an offer to conprom se based on doubt as to
collectibility will be acceptable only if it reflects the
reasonabl e collection potential (RCP). See Internal Revenue
Manual (IRM, pt. 5.8.1.1.3(3) (Sept. 1, 2005); see also Rev.
Proc. 2003-71, sec. 4.02(2). \Were the Appeals officer has
followed the IRS guidelines to ascertain a taxpayer’s RCP and has
rejected the taxpayer’s collection alternative on that basis, we
general ly have found no abuse of discretion. See Dean V.

Conmi ssioner, T.C. Menp. 2009-269; Md anahan v. Conmni ssi oner,

T.C. Meno. 2008-161. Petitioner supplied information and
expl anations to the Appeals Ofice that resulted in the
determ nation of an RCP that was greater than the anount of the
outstanding liabilities. The record reflects that the Appeals
Ofice followed IRS guidelines to determne petitioners’ RCP and
the determ ned RCP exceeds petitioners’ offer.

A conprom se may be entered into to pronote effective tax
adm ni strati on when the Secretary determ nes that, although

collection in full could be achi eved, collection of the ful
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liability woul d cause the taxpayer econonm c hardship within the
meani ng of section 301.6343-1, Proced. & Adm n. Regs. See sec.
301.7122-1(b)(3), Proced. & Adm n. Regs. |In sone cases, the
Comm ssioner will accept an offer of less than the RCP if there
are “special circunstances.” Rev. Proc. 2003-71, sec. 4.02(2).
Speci al circunstances are: (1) G rcunstances denonstrating that
t he taxpayer would suffer economc hardship if the IRS were to
coll ect an anmount equal to the RCP; or (2) circunstances
justifying acceptance of an anount | ess than the RCP of the case
based on public policy or equity considerations. See |IRMpt.
5.8.4.3(4) (Sept. 1, 2005). Econom c hardship is present when
the taxpayer is unable to pay reasonable basic |iving expenses.
Sec. 301.6343-1(b)(4)(i), Proced. & Adm n. Regs. However, in
accordance with the Conm ssioner’s guidelines, an O C based on
doubt as to collectibility with special circunstances or to
pronote effective tax adm ni stration should not be accepted, even
when econom ¢ hardship or considerations of public policy or
equity circunstances are identified, if the taxpayer does not
of fer an acceptable anbunt. See IRMpt. 5.8.11.2.1(11),
5.8.11.2.2(12) (Sept. 1, 2005).

We do not substitute our own judgnent for that of the
Appeals Ofice or prescribe the anount we believe woul d be an
acceptable O C but instead correct only abuses of discretion.

See Schropp v. Conmmi ssioner, T.C Menop. 2010-71; see al so Murphy
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v. Comm ssioner, 125 T.C. 301, 320 (2005), affd. 469 F.3d 27 (1st

Cir. 2006).

Petitioners do not allege that the Appeals Ofice failed to
consider any information with respect to their OC or that any of
the factual findings were incorrect but assert that the Appeals
Ofice did not consider their inability to use the equity in
their assets to pay the outstanding tax liabilities.

Al t hough the Appeals O fice recognized that petitioners’

i nconme over the 3-year period before the CDP hearing had been

m nimal and not sufficient to nmeet necessary living expenses, the
Appeal s officer determ ned that the requested O C of $5,000 was
not an acceptabl e anmount and shoul d be rejected because
petitioners had equity in assets that exceeded the outstanding
l[iabilities. See IRMpt. 5.8.11.2.1(11).

The Governnent is entitled to preserve its priority
regardi ng petitioners’ assets, given their value and the
uncertainty regarding their disposition. The Appeals officer
consi dered petitioners’ proposed O C and confirned the rejection
of that O C on the basis of a proper application of the IRM
guidelines. Thus, it was not an abuse of discretion for the
Appeals Ofice to confirmthe rejection of the OC with respect
to petitioners’ unpaid incone tax liabilities for 2003 and 2004.

Petitioners contend that respondent should have advi sed them

of the option to request placing their outstanding tax



- 11 -
liabilities in currently not collectible status. A taxpayer nmay
request that an outstanding Federal incone tax liability be
designated currently not collectible where, on the basis of the
t axpayer’s assets, equity, inconme, and expenses, the taxpayer has
no apparent ability to make paynents on the outstanding tax

l[iability. See Foley v. Comm ssioner, T.C Meno. 2007-242.

| RS procedures indicate that currently not collectible status is
a collection alternative to a levy action, and there is no |evy
in this case; thus petitioners’ assertion is neritless. See |IRM
pt. 1.2.14.1.14 (Nov. 19, 1980) (Policy Statenent 5-71).
Petitioner asserted that the filing of the Federal tax lien
was preventing petitioners fromobtaining a hone equity | oan.
However, petitioner informed the Appeals Ofice that a hone
equity | oan had been deni ed because of an outstandi ng judgnent
related to the business that her husband had owned and operat ed.
After verifying that the requirenents of applicable | aw and
adm ni strative procedure had been net, the Appeals Ofice
concluded that the filing of the notice of Federal tax lien
bal anced the need for efficient collection of taxes with
petitioners’ concern that the collection be no nore intrusive
t han necessary. Respondent used the avail abl e nmet hods under the
I nternal Revenue Code for protecting the United States’ clains
agai nst subsequent creditors by filing the Federal tax lien, and

the record shows that the decision of the Appeals Ofice to



- 12 -
sustain the filing of the Federal tax lien was not arbitrary,
capricious, or wthout sound basis in fact or |aw
We have considered all argunents nade, and to the extent not
menti oned or addressed, we conclude that they are wthout nerit

or irrelevant. To reflect the foregoing,

Deci sion will be entered

for respondent.




